In USA there had been an inspection about Volkswagen cars for their NO2
emission that was higher five times than the normal value. Some countries
started inspection and applied some precautions. We would like to learn if
there is any attempt in Italy on this issue or not. Did consumer organizations in
Italy do anything about it?

ABD'de Volkswagen arabalar hakkinda Azot dioksit emisyonunun normalden bes kat
ylksek oldugu hakkinda arastirma baglatildi. Baz Ulkeler de sorusturma baslatti ve bazi
onlemler aldi. Italya'da bu konuda herhangi bir girisim olup olmadigini 6grenmek
istiyoruz.italya'daki tiiketici drgiitleri bu konuda birsey yapti mi?

Volkswagen didn't offer any compensation to European consumers, contrary to what it did
with USA consumers. The Volkswagen AD announced that the situation of fact and law in
Italy are different from those in USA, so there are not the condition for damages. In these
months Volkswagen has sent letters to recall cars. The consumer has to make
appointment with a Volkswagen Partner, which will install new software. The reason of
this differentiation is due to the difference between USA legislation and thr European one,
that is less severe. The Italian Competition Authority (AGCM) has imposed a financial
penalty of 5 millions euros to Volkswagen that was responsible for unfair commercial
practices. But some consumers associations are trying to initiate a class action to obtain
damages.

Volkswagen ABD'de yaptiginin aksine, Avrupali tiiketicilere herhangi bir tazminat 6nermedi.
Volkswagen, Italya'daki durumun ve yasanin ABD'de olandan farkli oldugunu, dolayisiyla
zarar icin sartlarin olusmadigini acikladi. Bu aylarda firma, arabalarini geri cagirmak icin
mektuplar yolladi. Tiketiciler yeni yazihm yliklenmesi icin Volkswagen servislerinden
randevu almalidir. ABD ve AB vyasalarindaki farkliliktan dolayr bu daha az sarsici oldu.
Italyan Rekabet Kurumu, adil olmayan reklam uygulamalarindan dolayl Volkswagen'e 5
milyon Avro para cezasl uyguladi. Fakat baz tlketici dernekleri zararin tazmini icin toplu
dava agmaya calisiyor.

Is there any institution, controling the distant contracts? If there is, what is
this institution (Public or civil society organization)?

Italya'da mesafeli satislari kontrol eden herhangi bir kurum var mi? Eger varsa bu kurum
nedir (Kamu ya da sivil toplum 6rgiti olarak)?

In Italy there isn't an institution for distant contracts control, but there are several
authorities, according to the type of contract.

Italya'da mesafel satislari denetleyen bir kurum yok ancak sézlesmenin tipine gére bircok
yetkili mevcut.



The Directives 2011/83/EU of The European Parliament and of the Council, repealing
Directive 85/577/ECC about to protect the consumer in respect of contracts negotiated
away from business premises and Directive 97/7/EC on the protection of consumers in
respect of distance contracts, lays down a number of contractual rights for consumers.
This Directive give us the definition of distance contract, that is every contract concluded
between the trader and the consumer under an organised distance sales or service-
provision scheme, with the exclusive use of one or more means of distance
communication (such as mail order, Internet, telephone or fax) up to and including the
time at which the contract is concluded.

Avrupa Parlamentosu ve Konseyi'nin 85/577/ECC sayil direktifi ilga eden 2011/83/EU sayili
sirket binasindan uzakta yapilan sodzlesmelere dair tlketicinin korunmasi hakkindaki
direktifi ve 97/7/EC sayili uzak mesafeli s6zlesmelere dair tiiketicinin korunmasi hakkindaki
direktifi, tiketiciler igin s6zlesmeye iliskin bircok haklar getirmektedir. Direktif bize mesafeli
sdzlesmenin tanimini vermektedir; buna gére mesafeli sézlesme, satici ve tiiketici arasinda,
kisiye ait bir ya da daha fazla mesafeli iletisim araclarindan biriyle ("mail order", internet,
telefon ya da faks gibi) belirli zamana kadar ve soOzlesmenin sonuglandigi zamani
kapsayacak sekilde, mesafeli satis ya da servis tanimlama semasi altinda olusturulmus her
sdzlesmeyi kapsamaktadir.

An off-premises contract should be defined as a contract concluded with the simultaneous
physical presence of the trader and the consumer, in a place which is not the business
premises of the trader, for example at the consumer’s home or workplace.

Firma merkezi disi s6zlesmeler, satici ve tiiketicinin, saticinin is merkezi olmayan bir yerde,
ornegin tiiketicinin evi ya da isyerinde, ayni anda fiziksel varligi ile sonuglanan sdzlesmeler
olarak tanimlanmalidir.

The trader should give the consumer clear and comprehensible information before the
consumer is bound by a distance or off-promises contract, a contract other than a distance
or an off-premises contract, or any corresponding offer.

Satici, tiketici bir mesafeli ya da merkez disi (kapidan) sdzlesme, bu sdzlesmelerin
disindaki bir sdzlesme ya da herhangi bir anlagsmal teklif ile taahh(t altina girmeden 6nce
onu acik ve anlasilabilir sekilde bilgilendirmelidir.



Since in the case of distance sales the consumer is not able to see the goods before
concluding the contract, he should have a right of withdrawal. For the same reason, the
consumer should be allowed to test and inspect the goods he has bought to the extent
necessary to establish the nature, characteristics and the functioning of the goods.
Concerning off-premises contracts, the consumer should have the right of withdrawal
because of the potential surprise element and/or psychological pressure. Withdrawal from
the contract should terminate the obligation of the contracting parties to perform the
contract.

Mesafeli satislarda tiiketici sdézlesme sonuclanmadan Uriini géremedigi icin cayma hakkina
sahip olmaldir. Ayni nedenle, tiiketiciye aldigi Griindn islevi, 6zellikleri ve yapisini deneme
ve inceleme igin gerekli imkan taninmaldir. Kapidan satis stézlesmelerine iliskin olarak,
tiketici potansiyel bir beklenmeyen unsur ve/veya psikolojik baski nedeniyle cayma
hakkina sahip olmalidir. S6zlesmeden cayma, sozlesme taraflarinin uymak zorunda oldugu
zorunluluklari ortadan kaldirmalidir.

The withdrawal period should apply to all distance and off-premises contracts in Europe.
In the case of service contracts, the withdrawal period should expire after 14 days from
the conclusion of the contract. In the case of sales contracts, the withdrawal period should
expire after 14 days from the day on which the consumer or a third party other than the
carrier and indicated by the consumer, acquires physical possession of the goods. In
addition the consumer should be able to exercise the right to withdraw before acquiring
physical possession of the goods.

Cayma siresi, Avrupa'da bitlin mesafeli ve kapidan sdzlesmelerde uygulanmalidir. Hizmet
sdzlesmelerinde cayma suresi s6zlesmenin sonuglanmasindan 14 gin sonra sona erer.
Satis sozlesmelerinde cayma hakki, tiiketici ya da tasiyici haricinde ve tiiketicinin belirttigi
ticlincii kisinin malin fiziki sahipligini kazanmasindan 14 giin sonra sona erer. Ilaveten,
tliketici malin fiziki sahipligini kazanmadan 6nce de cayma hakkina sahip olmalidir.

Since the trader has to give some correct information to the consumer, when he doesn’t
respect this obligation he fulfils a violation that represents an unfair business practice. In
Italy there is an Authority (Italian Competition Authority or AGCM) that watches over the
respect of these obligations. About unfair terms the Authority, by its own or after
complaints, can inhibit the pursuance of the unfair practices and it can adopt every
measure able to remove the effects; it can also declare the unfair nature of terms. The
Authority can also impose financial penalties if the producer has given uncorrected or
incomplete information to consumers.

Satici tliketiciye dogrubilgi vermek zorunda oldugundan, bu zorunluluga uymadiginda
haksiz ticari uygulama anlamina gelen bir ihlal yapmis olur. Italya'da bu zorunluluklarin
uygulanmasini denetleyen bir kurum (italyan Rekabet Kurumu/AGCM) vardir. Haksiz sart
hakkinda Kurum, kendiliginden ya da basvuru sonrasinda, haksiz uygulamanin
surdartlmesini durdurabilir ve etkilerini ortadan kaldiracak her tedbiri alabilir; hatta sartin
haksizligini aciklayabilir. Kurum ayrica, Uretici tiiketiciye dogru olmayan ve eksik bilgi
verdiginde para cezasi uygulayabilir.



There is another Authority, called AGCOM, that controls contracts regarding
telecommunications or postal, phone services. The consumers can make a complaint. If it
doesn’t work the consumers can contact an ADR Body (Co.re.com) to grope conciliation or
to define the dispute. If the complaint is settled in favour of the consumer has the right to
receive compensation.

Telekominikasyon veya posta, telefon hizmetlerine iligkin sézlesmeleri denetleyen AGCOM
adinda bir diger Kurum vardir. Tiketiciler bir sikayette bulunabilir. Eger bu islemezse,
tuketiciler, uzlasma arama ya da uzlasmazligi tanimlama amaciyla, ADR (Alternatif Catisma
Cozimi) kurumu (Co.re.com) ile iritbata gecebilir. EJer basvuru tiketicinin lehine
sonuclanirsa, tiketici tazminat alma hakkina sahiptir.

The European Consumer Centers Network has also an important role, because it spreads
the national and European information on consumer protection and helps consumers to
know their rights. The EU and national legislation state consumer rights and regulate their
effective implementation, also through tools to resolve the disputes through out-of-court
mechanisms (ADR). At first, it is always advisable to explain one’s disappointment and
requests, in a friendly way, directly to the trader: if no redress is obtained, then it is
necessary to make a complaint.

Avrupa Tuketici Merkezleri Agi da 6nemli bir role sahiptir, ¢linki tliketicinin korunmasi
konusundaki ulusal ve Avrupa dlizeyindeki bilgileri yayar ve tliketicilere haklarini bilmelri
icin yardim eder. AB ve ulusal mevzuat, ayni zamanda anlasmazliklarin mahkeme disi
¢o6zim mekanizmalarn (ADR) yoluyla ¢dzimi icin araglan da igerecek sekilde, tliketici
haklarini  belirler etkin bicimde uygulanmasini  diizenler. 1lk olarak, bir kisinin
memnuniyetsizligini ve taleplerini, dostca bir yolla,dogrudan saticiya iletmesi daima tavsiye
edilebilirdir: eger hicbir sonug alinmazsa o zaman sikayet etmek gerekir.

Is it possible to bring suit for class action in Italy? Is there any class action,

sued by consumer organizations if there is how many are there? In which
subject (abuse of rights) organizations brought suit and what had result been?

Italya'da toplu dava agmak miimkiin midir? Tiiketici orgiitleri tarafindan acilmis toplu
dava var midir, eger varsa ne kadar vardir? Hangi konularda (hak stistimali olarak)
orgutler dava acmiglardir ve sonuclar nasil olmustur?

In Italy is possible to bring a class action. A class action is a lawsuit where one of the
parties is a group of people characterized by having homogeneous individual rights.
Legitimate to propose a class action in Italy are each class member or consumers
associations.

Italya'da toplu dava acmak mimkiindiir.Toplu davalar, taraflardan birinin ortak bireysel
haklari olan insanlarin olusturdugu grup oldudu davalardir. Italya'da toplu davayr dnermek
her bir topluluk tyesi ya da tiketici dernekleri icin yasaldir.



The aim of a class action is to obtain judicial orders against corporation that caused
damages with their behaviour. Class action was introduced in the Italian judicial system in
2010, when was introduced the article 140-bis in the Consumers Code. Originally this
article provided that it was necessary that consumers having identical rights, in identical
circumstances regarding the same company were allowed to bring a class action. Before a
class action can be decided the Court has to verify if it's admissible, that’s to say it should
not be manifestly groundless, there should not be any conflict of interest, the rights should
be identical and the lead plaintiff should be able to represent adequately the interest of
the class. Later, in 2012, there was a reform aimed at enlarging the possibility to propose
a class action. This is why the amended article 140-bis provides that class actions can be
filed to protect consumers individual rights and also for the defence of their collective
interests. It was also clarified that claimants can ask not only to compensate damages, but
also ask the Court to assess and declare the defendant’s liability. The most important
aspect of the reform is about the fact that the rights actionable through class actions no
longer need to be “identical”, but it's sufficient that they are “homogenous”.

Toplum davanin amaci, davraniglariyla zarar veren sirketlere karsi yargisal bir diizen
olusturmaktir. Toplu dava Italyan yargi sisteminde 2010 yilinda Tiiketici Kanununda
muikerrer 140. madde eklendiginde uygulanmaya baslanmistir. Bu madde aslinda,ayni
kosullarda, ayni firmaya karsi ayni haklara sahip olan tiketicilerin toplu dava acmasina
imkan tanimaktadir. Bir toplu davaya karar verilebilmesi igin, Mahkeme onun kabul
edilebilir olup olmadigini degerlendirmelidir, yani; acikca temelsiz olmamali, higbir gikar
catismasi olmamali, haklar ayni olmall ve 6ncli davaci toplulugun cikarlarini yeterli sekilde
temsil edebilmelidir. Daha sonra 2012 yilinda, toplu dava agma ihtimalini genigletmeyi
amaclayan bir reform yapildi. Bu nedenle degistirilmis mikerrer 140. Madde, tiketicilerin
bireysel cikarlarini korumak ve ayni zamanda ortak cikarlarini savunmak igin toplu dava
acllabilmesini saglamaktadir. Ayrica davacilarin sadece zararin tazminini talep edebilmesi
degil ayni zamanda Mahkemeden davalinin sorumluluunun acgiklanmasini ve
degerlendirmesini talep edebilmesi de tanimlanmistir. Reformun en 6nemli tarafi, toplu
davaya iliskin dava acilabilir haklar icin artik ayni olmanin gerekmedigi sadece benzer
(homojen) olmasinin yeterli oldugu gercegidir.



According to article 140-bis of the Consumer Code, the class action enforces:
Tuketici Kanunu mukerrer 140. Maddeye gore toplu dava su durumlarda agilir:

a) The contractual rights of a number of consumers and users who find themselves in the
same situation in relation to the same company, including the rights relating to contracts
underwritten in accordance with Articles 1341 and 1342 of the Civil Code;

a) Kendini medeni kanunun 1341 ve 1342. Maddeleri ile uyumlu olarak imzalanmig
sdzlesmeden kaynakli haklari icerecek sekilde, ayni firmayla ilgili ayni durumda bulan bir
grup tiketicinin ve kullanicinin sézlesmeden kaynaklanan haklari,

b) Identical rights due to final consumers of a given product in relation to its
manufacturer, even in the absence of a direct contractual relationship;

b) Direk stzlesme iliskilerinin yoklugunda bile, Ureticisiyle iliskili olarak verilen Griinin nihai
tlketicilerine bagh benzer haklar,

c) Identical rights to payment of damages due to these consumers and users and deriving
from unfair commercial practices or anti-competitive behaviour.

c) Tuketicilerden, kullanicilardan ve haksiz ticari uygulamalardan ya da rekabete aykiri
davranistan kaynaklanan zararin ddenmesi igin benzer haklar,

Consumers and users who wish to avail of the enforcement can join class action without a
counsel for the defence. Joining class action entails discontinuation of any individual
restitutory or remedial action based on the same title. An adhesion contract shall indicate
both the address for service and the constitutive elements of the asserted right with its
probative documentation.

Yaptinmdan yararlanmak isteyen tiketiciler ve kullanicilar, savunma avukati olmaksizin
toplu davaya katilabilirler. Toplu davaya katilmak ayni baslik altindaki bireysel tazmin edici
ya da iyilestirici davalarin durmasina yol acar. Bir katiimh stzlesme hem kanitlayici
belgelerle birlikte ileri sirllen haklarin yasal bilesenlerini hem de tebligat adresini
gOsterecektir.



Upon first hearing, the Court shall decide by order on the admissibility of the claim;
however, it may suspend judgment when there is an ongoing inquest before an
independent Authority on the facts, which are relevant to the decision, or a trial before the
administrative judge. The claim shall be declared inadmissible if clearly unfounded or there
is a conflict of interest, if the judge does not recognise the identity of the individual rights
and when the proposing party seems incapable of adequately protecting the class’s
interests.

Tek celsede, mahkeme davanin kabul edilebilirligine karar verecektir; yine de karar ya da
yonetsel yargidan onceki bir davayla ilgili gercekler (izerine bagimsiz bir otoritenin 6niinde,
devam eden bir sorusturma oldugunda yargilama durdurlabilir. E§er acikca mesnetsiz ise
ya da bir ¢ikar catismasi var ise, hakim bireysel haklarin ortakhigini kabul etmezse ve dava
acan taraf toplulugun cikarlarini yeteri kadar koruma kapasitesinde goériinmiyorsa, dava
kabul edilmeyecektir.

The Court sets the terms and methods of the most appropriate form of public notice in the
order with which it admits the action, so that those belonging to the class can join
promptly. Public notification is a condition for the prosecution of the claim. By the same
order the court shall:

Mahkeme davay! kabul ettigi kararla birlikte genel duyurunun en uygun seklinin kosul ve
metodlarini belirler, bdylece topluluk Uyeleri zamaninda katilabilirler. Genel duyuru iddianin
kovusturmasi icin bir zorunluluktur. Ayni karar ile mahkeme;

a) Determine the characteristics of the individual rights involved in the judgment,
specifying the criteria according to which individuals seeking to join are included in the
class or must be regarded as excluded from the lawsuit;

a) Bireylerin topluluga dahil edilmesi ya da davadan hari¢ tutulmasina gore kriterleri
belirleyen yargilamada bireysel haklarin dzelliklerini tanimlayacatir,

b) Establish a peremptory time limit that does not exceed one hundred and twenty days
from the deadline for public notification. By this date, the adhesion contracts shall be
lodged at the registry, even by the plaintiff. A copy of the order is sent by the registry to
the Ministry of Economic Development which is in charge of further publication, including
on its website.

b) Genel duyuru icin belirlenen son tarihten itibaren 120 gini gegmeyecek sekilde yeterli
zaman sinirinl koyacaktir. Bu tarihe kadar katihmh sdzlesmeler, davaci tarafindan da kayida
verilir. Kararin bir sureti, web sayfasi da dahil, yayinlamaktan sorumlu olan Ekonomik
Kalkinma Bakanliginin evrak birimine gonderilir.



The intervention of a third party is excluded.
Uclincii sahislarin miidahalesi haric tutulur.

If the Court grants the claim, it shall issue a verdict by which the final amounts due to
those who have joined the act shall be paid, or shall establish the homogeneous
calculation criterion to pay these sums. The sentence becomes enforceable one hundred
and eighty days from publication. Payment of the amounts due which are issued during
that period are exempt from any right or increase, even as regards the accessories of the
law accrued after publication of the verdict.

Mahkeme davayl kabul ederse, davaya katilanlara goére nihai bir miktarin éddenmesini
iceren bir karar yayinlayacaktir veya bu toplam miktarin édenmesi igin homojen hesaplama
kriteri belirleyecektir. Yaptirm yayindan 180 glin sonra icrai hale gelir. Bu slrede
belirtiimis olan miktarlarin 6demesinin vadesi, kararin yayinlanmasindan sonra yasa
degisikligi olsa bile, herhangi bir haktan ya da artistan harig tutulur.

The ruling establishes that the trial is also binding upon the members. It is made without
any prejudice to the single action of those individuals who do not join collective action. No
further class action can be put forward for the same facts and against the same company
after the closing date for joining assigned by the judge. Those proposals which are lodged
within said deadline are automatically combined as a matter of course if pending before
the same court; alternatively, the judge next in charge orders the removal of the lawsuit
from the register, issuing a peremptory time limit which does not exceed sixty days for
readmission before the first judge.

Mahkeme karari, yargilamanin Uyeler (izerinde de baglayici olmasini tesis eder. Bu, kolektif
davaya katilmamis bireylerin tek davalarina karsi o6nyargr olmaksizin yapilir. Ayni
gerekgelerle, ayni sirkete karsi hakim tarafindan belirlenmis kapanis tarihinden sonra higbir
ilave toplu dava agillamaz. Belirtilen son tarihtendnce bu oneriler eger ayni mahkemenin
ontine gelirse, dogdal olarak birlestirilir; alternatif olarak, sorumlu hakim, ilk yargilamadan
once yeniden kabul icin 60 giini asmayacak yeterli bir zaman siniri yayinlayarak davanin
kayittan cikarilmasina karar verebilir.



Cancellations and transactions, which occurred between the parties, shall not affect the
rights of the members who have not expressly agreed to them. These rights are reserved
even in the case of extinguishment of judgment or early conclusion of the trial.

The first judgment that recognizes consumers’ rights in a class action was about the
compensation for a ruined holiday. It was claimed by some tourists that has paid a lot of
money for a holiday in Zanzibar. The price included the overnight stay in a luxurious
resort, which indeed was a dockyard.

Taraflar arasinda meydana gelen iptaller ve islemler, onlarn acik¢a kabul etmemis olan
dyelerin haklarini etkilemez. Bu haklar yargilamanin sonlandiriimasi veya davanin
sonuclanmasi durumunda bile korunur.

Tuketici haklari alaninda ilk toplu dava yargllamasi rezil olmus bir tatilin tazmini
hakkindaydi. Birgok turist Zanzibar'da bir tatil igin ¢ok fazla para o6dediklerini iddia
etmislerdi. Bu fiyat, aslinda tershane olan, "liiks bir otelde" gecelk konaklamayi iceriyordu.



